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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA

ATHENS DIVISION
THE NATIONAL ASSOCIATION OF
BOARDS OF PHARMACY,
Plaintiff,
V. CIVIL ACTION

§
8
§
§
§
§
§  NO:3:07-CV-84(CDL)
THE BOARD OF REGENTS OF THE ~ §
UNIVERSITY SYSTEM OF §
GEORGIA and FLYNN WARREN, §
JR., §
§
§

Defendants.

RESPONSE OF FLYNN WARREN, JR. TO PLAINTIFF’S
MOTION FOR DETERMINATION OF THE PRIVILEGED STATUS OF
CERTAIN DOCUMENTS

This action is before the court on the motion of plaintiff National
Association of Boards of Pharmacy (“NABP”) seeking a determination from this
court as to the privileged status of two documents submitted to the court for in
camera review. These two documents were among documents seized by the
NABP pursuant to the ex parte temporary restraining order and seizure order
entered by this court on August 3, 2007. Document A is a February 22, 1995 letter
from Flynn Warren, Jr. (“Professor Warren™) to Ms. Susan Jones, at that time an

attorney and associate vice president for legal affairs of the University of Georgia.
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See Declaration of Arthur Leed, pg.2, 93(B) & pg.3, 94. Document B is a
communication from Professor Warren to Ms. Patricia Guilday, an assistant
attorney general with the Georgia Attorney General’s Office. See Declaration of
Arthur Leed, pg.2-3, 13(D) & pg.3, 4. Ms. Jones had initially responded on
behalf of Professor Warren to a cease and desist letter from the NABP’s attorneys
asserting that Professor Warren had allegedly used NABP copyrighted material.
See Declaration of Arthur Leed, pg.2, 93(B). Subsequently, at the request of the
Board of Regents of the University System of Georgia, the Georgia attorney
general assigned Ms. Patricia Guilday, an assistant attorney general, to represent
Professor Warren and the University of Georgia in connection with these claims.
See Declaration of Arthur Leed, pg.2, 13(D).

Document A and Document B were sent by Professor Warren to Ms. Jones
and Ms. Guilday with the understanding that they were acting as his attorneys. See
Declaration of Flynn Warren, Jr., pg.3, 5. At the time these communications were
sent, Professor Warren considered that they were confidential communications to
his attorneys. See Declaration of Flynn Warren, Jr., pg.3, 95. Professor Warren
has asserted, and hereby asserts, his attorney-client privilege with respect to both

documents. See Declaration of Flynn Warren, Jr., pg.3, 96. Clearly, the two
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communications were privileged communications from Professor Warren to his
attorneys, and no waiver of that privilege exists.

ARGUMENT AND CITATION OF AUTHORITY

Attorney-client privilege promotes confidential communications.  “Its
purpose is to encourage full and frank communication between attorneys and their
clients, and thereby promote broader public interests in the observance of law and
administration of justice.” International Brominated Solvents Assoc. v. American
Conference of Governmental Industrial Hygienists, Inc., slip copy, 2007 WL
1964062, *2 (M.D. Ga., June 29, 2007), citing Upjohn Co. v. United States, 449
U.S. 383, 389 (1981). In its most basic form, the attorney-client privilege attaches
to confidential communications made between parties that have established an
attorney-client relationship. /d. The Eleventh Circuit articulated the following
elements that must be proven to claim the attorney-client privilege at the federal
level:

(1) the asserted holder of the privilege is or sought to
become a client; (2) the person to whom the
communication was made (a) is [the] member of a bar of
a court, or his subordinate and (b) in connection with this
communication is acting as a lawyer; (3) the
communication relates to a fact of which the attorney was
informed (a) by his client (b) without the presence of
strangers (c) for the purpose of securing primarily either
(i) an opinion on law or (ii) legal services or (iii)
assistance in some legal proceeding, and not (d) for the
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purpose of committing a crime or tort; and (4) the
privilege has been (a) claimed and (b) not waived by the
client.

In re Grand Jury Proceedings 88-9(MIA), 899 F.2d 1039, 1042 (11th Cir. 1990).

Professor Warren is the asserted holder of the privilege. Professor Warren
was represented in connection with the earlier controversy with the NABP by Ms.
Jones, initially, and subsequently by assistant attorney general Patricia Guilday.
Both Ms. Guilday and Ms. Jones are and were attorneys at the time of the
communications. See Declaration of Arthur Leed, pg.2, 13(B) & Y3(D). The
communications relate directly to Ms. Jones and Ms. Guilday’s representation of
Professor Warren and the University of Georgia, and were considered by Professor
Warren, Ms. Jones, and Ms. Guilday to be privileged communications. The
communication was specific to the threatened litigation. Professor Warren has not
waived his privilege with regard to these communications, and has asserted his
privilege.

Clearly, the attorney-client privilege attaches to the documents submitted for
in camera inspection by the court, and no waiver or other matter abridging the

privileged status of those communications exists.
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CONCLUSION

For the reasons set forth herein, Professor Warren respectfully requests that
this court find and determine that the communications submitted for review are
privileged attorney-client communications, not subject to production or use in this

actton or otherwise.
This 18th day of October, 2007.

Respecttully submitted,

L A

//Gary L. Sefacrebt
Georgia’Bar No. 632900
John G. Haubenreich
Georgia Bar No. 337950
Annarita M. Busbee
Georgia Bar No. 098141
Attorneys for Defendant, Flynn Warren, Jr.

SEACREST, KARESH, TATE & BICKNESE, LLP
56 Perimeter Center East, Suite 450

Atlanta, GA 30346

PH: (770) 804-1800

FX: (770) 804-1400

EM: sktbgary@bellsouth.net

EM: sktbjohn@bellsouth.net

EM: sktbanna@bellsouth.net
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ATHENS DIVISION

THE NATIONAL ASSOCIATION OF
BOARDS OF PHARMACY,

Plaintiff,

§
§
§
§
§
v, §  CIVIL ACTION
§  NO:3:07-CV-84(CDL)
THE BOARD OF REGENTS OF THE ~ §
UNIVERSITY SYSTEM OF §
GEORGIA and FLYNN WARREN, §
§
§
§

JR.,
Defendants.

CERTIFICATE OF SERVICE

I hereby certify that I have this day filed a copy of the foregoing
RESPONSE OF FLYNN WARREN, JR. TO PLAINTIFF’S MOTION FOR
DETERMINATION OF THE PRIVILEGED STATUS OF CERTAIN
DOCUMENTS with the Clerk of Court using the CM/ECF system which will
automatically send e-mail notification of such filing to the following attorneys of
record:

J. Rodgers Lunsford, IiI
Smith, Gambrell & Russell, LLP
Suite 3100, Promenade 11

1230 Peachtree Street, N.E.
Atlanta, GA 30309-3592
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Alan E. Lubel, Esq.
Troutman Sanders, LLLP
600 Peachtree Street, Suite 5200
Atlanta, GA 30308

This 18th day of October, 2007 %
75

Gary L. S/e‘/cregt
Georgia Bar No. 632900

FADATAID369\Pleadings\Def WARREN's Response to Privilege Motion.doc

-



